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be dividends if the total amounts speci-
fied in the consents were distributed in
cash. See paragraph (b)(2) of § 1.565–2
for examples illustrating the treatment
of distributions which consist in part
of consent dividends and in part of
other property.

§ 1.565–5 Nonresident aliens and for-
eign corporations.

(a) Withholding. In the event that a
corporation makes a consent dividend,
as described in § 1.565–1 (a), to a share-
holder that is subject to a withholding
tax under section 1441 or 1442 on a dis-
tribution of cash or other property, the
corporation must remit an amount of
tax equal to the withholding tax that
would be imposed under section 1441 or
1442 if an actual cash distribution equal
to the consent dividend had been paid
to the shareholder on the last day of
the corporation’s taxable year. Such
payment must be in one of the fol-
lowing forms:

(1) Cash,
(2) United States postal money order,
(3) Certified check drawn on a domes-

tic bank, provided that the law of the
place where the bank is located does
not permit the certification to be re-
scinded prior to presentation,

(4) A cashier’s check of a domestic
bank, or

(5) A draft on a domestic bank or a
foreign bank maintaining a United
States agency or branch and payable in
United States funds.
The amount of such payment shall be
credited against the tax imposed on the
shareholder.

[T.D. 8244, 54 FR 10540, Mar. 14, 1989]

§ 1.565–6 Definitions.
(a) Consent stock. (1) The term consent

stock includes what is generally known
as common stock. It also includes par-
ticipating preferred stock, the partici-
pation rights of which are unlimited.

(2) The definition of consent stock
may be illustrated by the following ex-
ample:

Example. If in the case of the X Corpora-
tion, a personal holding company, there is
only one class of stock outstanding, it would
all be consent stock. If, on the other hand,
there were two classes of stock, class A and
class B, and class A was entitled to 6 percent
before any distribution could be made on

class B, but class B was entitled to every-
thing distributed after class A had received
its 6 percent, only class B stock would be
consent stock. Similarly, if class A, after re-
ceiving its 6 percent, was to participate
equally or in some fixed proportion with
class B until it had received a second 6 per-
cent, after which class B alone was entitled
to any further distributions, only class B
stock would be consent stock. The same re-
sult would follow if the order of preferences
were class A 6 percent, then class B 6 per-
cent, then class A a second 6 percent, either
alone or in conjunction with class B, then
class B the remainder. If, however, class A
stock is entitled to ultimate participation
without limit as to amount, then it, too,
may be consent stock. For example, if class
A is to receive 3 percent and then share
equally or in some fixed proportion with
class B in the remainder of the earnings or
profits distributed, both class A stock and
class B stock are consent stock.

(b) Preferred dividends. (1) The term
preferred dividends includes all fixed
amounts (whether determined by per-
centage of par value, a stated return
expressed in a certain number of dol-
lars per share, or otherwise) the dis-
tribution of which on any class of
stock is a condition precedent to a fur-
ther distribution of earnings or profits
(not including a distribution in partial
or complete liquidation). A distribu-
tion, though expressed in terms of a
fixed amount, is not a preferred divi-
dend, however, unless it is preferred
over a subsequent distribution within
the taxable year upon some class or
classes of stock other than one on
which it is payable.

(2) The definition of preferred divi-
dends may be illustrated by the fol-
lowing example:

Example. If, in the case of the X Corpora-
tion, there are only two classes of stock out-
standing, class A and class B, and class A is
entitled to a distribution of 6 percent of par,
after which the balance of the earnings and
profits are distributable on class B exclu-
sively, class A’s 6 percent is a preferred divi-
dend. If the order of preferences is class A $6
per share, class B $6 per share, then class A
and class B in fixed proportions until class A
receives $3 more per share, then class B the
remainder, all of class A’s $9 per share and $6
per share of the amount distributable on
class B are preferred dividends. The amount
which class B is entitled to receive in con-
junction with the payment to class A of its
last $3 per share is not a preferred dividend,
because the payment of such amount is pre-
ferred over no subsequent distribution except
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one made on class B itself. Finally, if a dis-
tribution must be $6 on class A, $6 on class
B, then on class A and class B share and
share alike, the distribution on class A of $6
and the distribution on class B of $6 are both
preferred dividends.

[54 FR 10540, Mar. 14, 1989]

BANKING INSTITUTIONS

RULES OF GENERAL APPLICATION TO
BANKING INSTITUTIONS

§ 1.581–1 Banks.
(a) In order to be a bank as defined in

section 581, an institution must be a
corporation for federal tax purposes.
See § 301.7701–2(b) of this chapter for
the definition of a corporation.

(b) This section is effective as of Jan-
uary 1, 1997.

[T.D. 8697, 61 FR 66588, Dec. 18, 1996]

§ 1.581–2 Mutual savings banks, build-
ing and loan associations, and coop-
erative banks.

(a) While the general principles for
determining the taxable income of a
corporation are applicable to a mutual
savings bank, a building and loan asso-
ciation, and a cooperative bank not
having capital stock represented by
shares, there are certain exceptions
and special rules governing the com-
putation in the case of such institu-
tions. See section 593 for special rules
concerning reserves for bad debts. See
section 591 and § 1.591–1, relating to
dividends paid by banking corpora-
tions, for special rules concerning de-
ductions for amounts paid to, or cred-
ited to the accounts of, depositors or
holders of withdrawable accounts as
dividends. See also section 594 and
§ 1.594–1 for special rules governing the
taxation of a mutual savings bank con-
ducting a life insurance business.

(b) For the purpose of computing the
net operating loss deduction provided
in section 172, any taxable year for
which a mutual savings bank, building
and loan association, or a cooperative
bank not having capital stock rep-
resented by shares was exempt from
tax shall be disregarded. Thus, no net
operating loss carryover shall be al-
lowed from a taxable year beginning
before January 1, 1952, and, in the case
of any taxable year beginning after De-
cember 31, 1951, the amount of the net

operating loss carryback or carryover
from such year shall not be reduced by
reference to the income of any taxable
year beginning before January 1, 1952.

[T.D. 6500, 25 FR 11737, Nov. 26, 1960; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 8697,
61 FR 66588, Dec. 18, 1996]

§ 1.581–3 Definition of bank prior to
September 28, 1962.

Prior to September 28, 1962, for pur-
poses of sections 582 and 584, the term
bank means a bank or trust company
incorporated and doing business under
the laws of the United States (includ-
ing laws relating to the District of Co-
lumbia), of any State, or of any Terri-
tory, a substantial part of the business
of which consists of receiving deposits
and making loans and discounts, or of
exercising fiduciary powers similar to
those permitted to national banks
under section 11(k) of the Federal Re-
serve Act (38 Stat. 262; 12 U.S.C. 248(k)),
and which is subject by law to super-
vision and examination by State, Ter-
ritorial, or Federal authority having
supervision over banking institutions.
Such term also means a domestic
building and loan association.

[T.D. 6651, 28 FR 4950, May 17, 1963]

§ 1.582–1 Bad debts, losses, and gains
with respect to securities held by fi-
nancial institutions.

(a) Bad debt deduction for banks. A
bank, as defined in section 581, is al-
lowed a deduction for bad debts to the
extent and in the manner provided by
subsections (a), (b), and (c) of section
166 with respect to a debt which has be-
come worthless in whole or in part and
which is evidenced by a security (a
bond, debenture, note, certificate, or
other evidence of indebtedness to pay a
fixed or determinable sum of money)
issued by any corporation (including
governments and their political sub-
divisions), with interest coupons or in
registered form.

(b) Worthless stock in affiliated bank.
For purposes of section 165(g)(1), relat-
ing to the deduction for losses involv-
ing worthless securities, if the tax-
payer is a bank (as defined in section
581) and owns directly at least 80 per-
cent of each class of stock of another
bank, stock in such other bank shall
not be treated as a capital asset.
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